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APPELLANT^S BRIEF IN REPLY.

REVIEW OF FACTS.

The brief on behalf of the Government contains several

mistakes in its comments on facts which we wish to correct.

I.

It savs on pa.oe 1 that the rights of tlie defendant are

"carefully protected" bv the decree appealed from because

it reserves to us leave to apply to the Court for modifica-

tion upon a sufficient showing that conditions have been

so changed that the discharge of sulphurous acid into the

air will not injure the plaintiff's vegetation. As we have

no reason to believe that the effect of such acid upon vege-

tation will ever alter, we get no comfort from this per-

mission. The actual situation is that our smelter is and

always will be shut down by the injunction unless the

laws of nature or the views of the Court shall change.

Counsel might as well say to a man unjustly condemned



to be hanged that his rights are "carefully protected" by

the sentence because the President has the power to par-

don or reprieve.

II.

On page 3 of the Government's brief the erroneous state-

ment is made that the answer admits the (rovernment's

ownership of all of the lands mentioned in the bill with

certain specified exceptions. The answer (pp. 9 and 10)

denies plaintiff's ownership of a considerable part of the

lands, and expresses ignorance as to the reuminder, con-

cerning which it requires proof. The evidence shows, as

stated in our opening argument, that the (loveruiueiit owns

only 4,178 acres of the laud claimed by it in its bill.

III.

The summary of Vigeon's evidence in the Government's

brief (page 10) is incomplete and misleading. Vigeon

was a smelter man but no scientist, and his ideas of what

had been accomplished Avith the fumes at the Washoe

Smelter were vague. It is true that he testified, as stated

by counsel, that the Washoe Smelter had found it practi-

cable to condense or otherwise dispose of the fumes, and

that the smoke evil had been absolutely remedied, but he

afterward declared (page 282) that the gases from the

Washoe flues ''are cooled and by the time they get to the

top of this hill they strike colder currents and it spreads

out. If it drops it does not drop in lumps like it did before

because you have larger currents up there. It is more dis-

seminated from that point." He further said that the



flues were built to condense arsenic and to save flue dust,

not acids (page 283), and he could not say that less

fumes escaped from the Washoe Smelter since the flues

were built than before (page 286).

There is nothing in this statement which contradicts

Professor Harkin's evidence that the fumes were in no

way altered or diminished by the flue, except that they

came to the ground in a new place, wliere they destroyed

vegetation, and that he had followed up two wide belts

of injury for a distance of four or five miles from the

Washoe Smelter; that the injury seemed to get worse as

he went on ; and when he could get no further because of

the rough ground, all the trees seemed to have been almost

killed as far on as he could see. (Pages 345-347). It is

clear that the sulphurous acid fumes at the Washoe Smel-

ter were of minor importance; that the arsenic and anti-

mony were the harmful agents, and were disposed of by the

flue, and that this is what Vigeon had in mind in giving

his evidence.

IV.

Professor Price is (|uoted in the Governinent's brief as

testifying that appellant's fumes could be stopped. It is

true that ]i«^ was asked the direct question, and that the

first word of his answer was "yes," but he went on to ex-

plain that he meant they could be stopped by converting

them into sulphuric acid, and on cross-examination (page

304) he said that his answer referred to chemical, not

economic possibilities; that it could be done but it would

not pay, and that if sulphuric acid should be made at Kes-



wick no use could be made of it, it could only be carried

out to sea and dumped overboard. (Page 303.)

In the same way the Government's brief claims that

Professor Price testified that it was possible and practi-

cable for defendant to treat its sulphide ores so as to pre-

vent the escape of harmful gases, and by so doing to pre-

vent injury to surrounding vegetation. The witness was

asked a leading question to this effect and again the first

word of his answer was "yes," and the rest of his answer

was as before, that it could be done by converting the fumes

into sulphuric acid for which there Avould be no market;

in other words, that the thing was theoretically possible

but not practicable. Counsel then quotes from ]*rice's tes-

timony more than tAvo jjages verbatim regarding the prob-

able amelioration of conditions at Keswick by putting up

such a flue as that at the Washoe Smelter, in which testi-

mony Price admits that the sulphurous aci<l would not be

in any manner condensed by the liue, but he advances the

theory that by the law of diffusion of gases the fumes would

be so diluted that they would disappear before reaching

the ground from the top of the stack. He says that he had

no personal acquaintance Avith any such plant, but had

read an article about the Washoe Smelter and had formed

liis opinion—too hastily, as we think—from that article.

On cross-examination Professor Price (pages 311-312) ad-

mitted that the law of diffusion of gases prevails at the

surface of the ground as much as at the top of the flue, and

that he had traced the fumes twenty miles down the can-

3'on from the smelter, and he accounted for their failure to
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diffuse iu that distauce hx saying "that the law of diffusion

of oases is only true when the gases are remote from their

condensing point," and that these gases instead of diffusing

had condensed and that the sulphurous acid from the

smelter which he had smelt at Redding, five miles away,

was still in process of diffusion and coming down pretty

rapidly. (Page 313.)

When asked how long it would take to diffuse the gases

coming from the flue he answered: (page 311) 'It com-

mences to take place instantly. I could calculate the time

if I knew the volume of air that was going through the

chimney."

Professor Harkins (page 355) defines the law of diffu-

sion of gases to be the tendency of all gases which are

brought in contact to intermix. They gradually and

slowly mingle until the composition of the mixture is uni-

form. He says that it is an extremely slow operation and

he calculated (pages 366-367) that air having one per

cent of sulphur dioxide would in one honr dift'use so that

the air eleven feet away would contain two hundredths of

one per cent of the gas. He declared that the diffusion

in falling from a high stack would be extremely slight and

of no practical importance (page 356) which is corrobo-

rated by the results at the Washoe Smelter.

The article from the Eiu/inernnff and Mini in/ Journal.

referred to by Professor Price as his authority for the

statement that the Washoe Smelter condenses its fumes, is

on file among the papers of the case with the stipulation

that it may be read in argument by the United States At-
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torney for what it may be worth, and at the time of argu-

ment in this Court, counsel said that he would furnish it

to the Justices. It appears from that article that the

Anaconda Company had for a long time conducted a smel-

ter on the north side of Warm Springs Valley, doing very

little injury to crops or cattle by its fumes, but upon open-

ing a new smelter on the opposite side of the Valley, "it

soon became apparent that owing to the different air cur-

rents, cultivated and valuable property, especially in Deer

Lodge Valley, was being seriously damaged, and numer-

ous claims against the Anaconda Company, which came

to be known as 'smoke claims' were brought. The matter

soon assumed such serious i)r()porti()ns that tlie manage-

ment took steps to look into tlie matter thoroughly.

It was finally decided to discard tlie old stacks and build

one large one to take the gases from the smelter buildings,

and of sufficient height to discharge into the upper cur-

rents of air, and carry the gases across the valley to the

hills on its Eastern border" ; in other words to liberate the

gases at the point where t])e previous experience had shown

that they would do little harm. Tlie article goes on to

describe the construction of the tixw and stack, and closes

with the statement that gases were turned into it in Sep-

tember, "and up to the present time its operation has been

quite successful, and the purpose for which it was built

fulfilled." It is evident from this account that the sulphur

dioxide is discharged from the stack quite unaltered, and

that the a<lvantage sought and gained is merely the new



point of its distribution, as testified to by Professor Har-

kins.

V.

The Government's l)rief on page 14 declares that we

attempt to justify our operations on the ground that "the

injury sustained by the United States and the land owners

in the riciniti/ of the smelter is small."

This proceeding in no way relates to any land owner in

the vicinity of the smelter except the United States. Relief

from injury to the Government land described in the bill

is the only question we are trying, and we have made no

representations whatever concerning other lands or land

owners.

YI.

The Government's brief declares, page 15, that "it is con-

ceded that complainant does sustain injury by the opera-

tions of defendant." It is conceded that some trees and

brush on Government land have been affected by the smel-

ter fumes, but we insist that such vegetation has no value

and that the Government has sustained no substantial

injury thereby.

VII.

The Government's brief repeatedly (pages 18, 24, 26,

32 ) quotes Price and Vigeon as its authority for the asser-

tion that defendant has wilfully neglected to use "approved

appliances" to condense its fumes ; whereas, their evidence,

as we have shown, agrees with that of defendant's wit-

nesses, that no such appliances are known.
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REVIEW OF AUTHORITIES.

I.

JiHatire (/onsrcjiirnccs :

The Government's brief quotes the maxim Hie utrre tun.

etc.,and cites several decisions to uphold its contention that

if injury is shown an injunction must issue, no matter

what may be the consequences to defendant or how insio;-

nificant may be the injury.

The first case cited is Ducktoivn etc. Co. vs. Jinnies,

fiO S. W. 593, which was an action to enjoin the prosecu-

tion of several suits at law for damages. The opinion

quoted by counsel is the one appealed from, and does not

express the views of the Supreme Court of Tennessee,

which are to be found in the later decision of Madison vs.

Ducktown etc. Co., 83 S. W. 658, referred to in our opening

brief. The question before the Court in tlie earlier case was

whether an action at law for damages would lie against a

smelting company whose fumes had materially injured

its neighbors, and the Court properly held that such an

action could be maintained and that the relative import-

ance of the company's operations Avas no defense. We do

not question the correctness of that ruling, but it does not

apply to an application for an injunction.

Of the other cases cited by counsel, St. Helen's Smelting

Compani/ rs. Tippinif, Rohimon vs. Black Diamond Coal

Compan I/, Smith vs. Phillips, Shively vs. Cedar Rapids

Railnay Companjf and Susquehanna Fertilizer Company
vs. Malone were all actions at law for damages, and

Gourtriyht vs. Bear River Compaiiif uierely involved the
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relative jurisdiction of District and County Courts in Cali-

fornia in actions to abate nuisance and has no bearing on

the discussion here.

In Campbell vs. t^caman 03 N. Y. 584, counsel's strong-

est authority, an injunction was issued to restrain the op-

eration of a brick kiln in a village, which was killing the

plaintiff's ornamental trees and vines, the grounds of the

injunction being the injury to plaintiff's feelings and af-

fections by the destruction of his home. Even in that ex-

treme decision the Court said (page 576) "'t^'w iitere tw.

"ut alienum iion lacdas is an old maxim which has a broad

"application. It does not mean that one must never use his

"own so as to do any injury to his neighbor or his prop-

"erty. Such a rule could not be enforced in civilized

"societ.y. * * * * Where the damage to one complain-

"ing of a nuisance is small or trifling and the damage to the

"one causing the nuisance will be large in case he is re-

"strained, the Courts will sometimes deny an injunction

;

"but such is not this case. Here the damage to the plain-

"tiff as found by the referee is large and substantial. It

"does not appear how much damage the defendant will

"suffer from the restraint of the injunction. He does not

"own the only piece of ground where bricks can be made.

"We know that material for brick making exists in all

"parts of our State, and particularly at various points

"along the Hudson River. An injunction need not, there-

"fore, destroy defendant's business or interfere materially

"with the useful and necessary trade of brick making. It

"does not appear how valuable defendant's land is for a
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"brick yard, nor how expensive are his erections for brick

"making. I think we may infer that tliev are not expen-

"sive. For aught that appears his land may be put to othe

"use just as profitable to him. It does not appear that

"defendant's damage from an abatement of the nuisanc(

"will be as great as plaintiff's damage from its continuanc(>

"Hence this is not a case within any authority to whicl

"our attention has been called where an injunction shoul;

"be denied on account of the serious consequences to the

"defendant."

On reading such comments as these, can it be doubted

what view the learned Judge who decided (himphell vs.

Seaman would take of the facts in this case, where nr

serious injury to the plaintiff is shown and where the in-

junction will absolutely destroy an important industry?

In Pennsylvania Lead Company's appeal, 96 Pa., 116,

counsel's next citation, the decision was expressly put

upon the ground that the location of appellant's works

in a rich and thickly settled farming community was im-

proper and unnecessary, and further that the lead vapors

were dangerous to life. The Court says : "It is to be re-

"membered in limine that whetlier a smelting house fo

"lead is or is not a nuisance per .se to adjacent land de-

"pends very much upon its situation."

Upon the evidence in the case at bar how was it possible

for the defendant to have chosen a place more waste or

remote than Keswick?

In Woodruff vs. Xo7'th Bloompeld (J. M. Co., 18 Fed.

753, the operations complained of had actually buried and
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destroyed 125 acres of plaintiff's best farming land, and

be was compelled to maintain and constantly renew a levee

at great expense to save bis remaining land from tbe same

fate. Tbe Court allowed tbe injunction and said, "Of

course great interests sbould not be overtbrown on trifling

or frivolous grounds, as wbere tbe maxim 'fie minimis non

curat lex' is applicable, but every substantial, material

rigbt of person or property is entitled to protection against

all tbe world.''

Upon the evidence in tbe case at bar a verdict for greater

damages than one dollar would be promptly set aside.

Does not the maxim <lr minimis apply?

Tbe Woodruff case is further to be distinguished from

ours by the fact that no suggestion of compensation to

plaintiffs was ma<le in the case, or considered by the

Court, or indeed possible. It was in substance, as Judge

Sawyer declared, an action by the valley counties against

the mining counties in which tbe latter asserted tbe rigJit

to do the acts complained of, and tbe decision deals solely

with that claim of right. In our case we have offered to

pay for tlie timber, or to buy the land as plaintiff may

elect.

The doctrine of Afforneij-Geiieral vs. Birmingham,

({uoted in the Woodruff case and cited by counsel, has been

formally repudiated in this State by the Supreme Court

of California in Petersen vs. Hanta Rosa, 119 Cal., 391,

wbere the Court says that it deems it more proper to adopt

the language of tbe Supreme Court of tbe United States

in Parker rs. Woolen Co., 2 Black, 553, that "in determin-
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ing the right of a party to an injunction after a verdict in

his favor, the Court will consider the relative loss to every

party, the character of the property for which protection

is sought, the character of the locality in which the nui-

sance exists, and whether the injury is properly compen-

sable in damages."

Parker r.s. ^^oolen Co. has been cited and approved

upon this point by the United States Supreme Court in

Consolidated Canal Co. vs. Mesa Canal Co., 177 U. S., 302,

the Court saying, "It is familiar law that injunction will

not issue to restrain an act, the injurious consequences of

Avhich are merely trifling."

If there is anything in the English cases cited by coun-

sel, {Attorney-General rs. B'lrminfjliam, Spokes vs. Ban-

hurij Board of Health, Attorney-General rs. Colney Hatch

Lunatic Asylum ), which conflicts with these utterances of

the Supreme Court of the ITnited States, the latter must

prevail here.

Hohbs vs. Amador etc. (^o., 06 Cal., 162, was also a min-

ing debris case, where plaintiff's land was being destroyed,

and Logan vs. Driscoll, Potter vs. Froment, and Richard-

son vs. Kier are California cases cited in the Hobbs de-

cision which hold that actual destruction of land by tail-

ings or water should be enjoined. The other two cases

cited in the Hobbs decision, namely, Rolnnson vs. Black

Diamond Coal Company and Conrtriyht rs. Bear River

Company, as we have already shown, have no bearing on

this discussion.

In Cook vs. Fitrhcx, 5 L. I». Equity Cases 166, a manu-
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facturer of cocoanut matting who used chloride of tin for

bleaching his goods sought an injunction against a neigh-

boring manufacturer whose processes threw off sulphu-

reted hydrogen which discolored the chloride of tin and

turned plaintiff's matting black. The Court dismissed the

appeal because the damage was insignificant.

The citation bv counsel from Wood on NiilsanceSj page

600, relates solely to actions at law for damages, and

Caseheer vs. Mourif, 55 Pa. St. 419, which is cited by Wood

as his authority, was such an action at law. We have

quoted from Wood, on page 33 of our opening brief, his

statement that in a bill to enjoin a nuisance the injunction

will be refused if the plaintiff's injury is small and fairly

compensable in damages, and the loss to the other party

would be large and disastrous. We may also quote from

the same work the passage approved and adopted by the

Supreme Court of California in Peterson vs. Santa Rosa,

119 Cal. 391 : "Necessarily each case must be governed by

the circumstances which surround it and by the relative

equities/'

In the remaining cases cited by counsel to the same point,

namely

:

Meif/s rs. Lister, 23 N. J. Eq., 199;

MulUf/an rs. Elia.s, 11 Abb. Pr. N. S., 259;

Georgia Chemical Co. vs. Colquitt, 72 Ga., 172, and

Waters, Pierce Oil Co. vs. Cook, 26 S. W., 96,

the point of the decision was the unsuitability of the place

selected by the defendant for its business whereby its neigh-

bors were unnecessarily injured. In each case the injury
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was considerable in amount and was needless because bet-

ter places could be got in Avhich to carry on the work.

We respectfully submit that none of these authorities

sustain the Goverment's thesis, which is diametrically op-

posed to t]\e decisions of the Supreme Court of the United

States and of almost every other Court in America. Iso-

lated rhetorical expressions to the effect that any invasion

of rio;ht, no matter how small, must be prevented by injunc-

tion without regard to consequences, cannot be taken lit

erally,and go far beyond the facts of any other case but tbi*?.

As was said in CamphrU vs. ficanuni, such a doctrine could

not be enforced in civilized society. If it were the law,

then any girl in Redding who finds her pet gerani-ipj turn-

ing yellow Avonld have the absolute right to shut down our

worLs and throw lialf the county out of employment in

order to prevent further damage to her flower. Tlie in-

jury must be substantial, material and not compensable

in damages, and none of counsel's cases qualify this rule.

II.

77/ r Gorri-innriit's Rlijht to i<nc.

In our opening brief we argued tliat the Oovernment as

a private land owner could not sue to enjoin a public nui-

sance because it had neither pleaded nor proved special

injury. CounseFs reply to this point is that the Govern-

ment can maintain the action because its property rights

are affected and that every injury to property is special

and peculiar. Theoretically, he says, every citizen of the

State sustains injury by a public nuisance, but only those

who have property rights affected can maintain an action.
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This argument seems to us to beg the question. Of course

no one can sue to enjoin any nuisance, public or private,

unless he has a cause of action. No one has a cause of ac-

tion respecting a nuisance which affects property unless

his property rights are affected. Counsel's proposition,

therefore, is that every one injuriously affected by a public

nuisance may enjoin it, but the Supreme Court of the

United States and all the authorities cited by us deny this

proposition and declare that special and peculiar injury

distinct from that occasioned to the general community,

must be shown to entitle plaintiff to such an injunction.

To support his theory counsel refers again to Woodruff

vs. North Bloomfiel'd (1. ^[. Co., and declares that Wood-

ruff "was affected the same as any other property-owner

and had no more property affected than had any other

citizen of Marysville." It is difficult to believe that coun-

sel has read the Woodruff case, which, in determining

plaintiff's right to sue, says : "If to unlawfully bury and

destroy 125 acres of a private party's best land, from time

to time to cause injury to his remaining laud and build-

ings, necessitating large expense for repairs, and to impose

on him annually an extremely onerous tax for the purpose

of strengthening and enlarging levees for the protection of

that portion of his property still left him against the con-

stantly augmenting dangers, as in the case of complainant,

does not intlict a special injury peculiar to that party

which entitles him to relief, then it would be difficult to

say what kind of injury arising from a public nuisance

would entitle a private party to relief at his own suit.''
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How could that recital convej^ the impression that Wood-

ruff was "a citizen of Marysville, no more affected than

any other citizen?"

In Michau vs. F^hwrp, 27 N. Y. 611, there was a direct

finding of special injury to the plaintiff.

In Corley vs. Lancaster, 81 Ky., the plaintiff was a ri-

parian owner near defendant's distillery wliich poisoned

the water of the stream so that his cattle could not drink,

and deposited filth on his land injurious to the health of

his family. These offenses were held to he special injuries

within the meaning of the rule.

In the case at bar the injury complained of is sending

sulphurous acid gas into the air which injures vegetation.

In the nature of things, and as shown by the evidence such

an injury is common to a large area. The towns of Kes-

wick, Redding and Shasta are all nearer to the smelter

than are most of plaintiff's lands described in the bill, and

are quite as much or more affected. This certainly con-

stitutes a public nuisance by which plaintiff' is not speci-

ally or peculiarly injured. If the rule of practice which

we have quoted and which counsel admits to be correct ha*?

any meaning or application at all it must forbid such an

action as this.

III.

Gorcrnment's Rentedj/ at Laic :

Upon this point counsel cites Clmces vs. Fitafordshire

etc. Co., L. R. 8 Oh. App. 125, to establish that the very

fact that the Government has suffered only trivial injury

and therefore could not recover substantial damages at law,
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is a reason for i>rautiug' it an injunction. It seems to ns

stran2;e and pitiable to find tlie Government of the United

States eagerly seeking out and quoting English cases in

opposition to the decisions of its own highest courts, not in

order to protect itself from loss or injury, but in order to

destroy valuable property, to throw thousands of its citi-

zens out of employment, to cut off its OAvn revenues and to

depopulate its thriving towns, upon the sole ground that it

has suffered no loss or injury substantial enough to be

considered by a jury. We have, of course, nothing to say

concerning the motives or the discretion of the officials by

whose direction this suit has been instituted, but we can

criticize the authorities quoted to justify their conduct.

The Clowes case Avas an action by a riparian owner who

conducted dye works to restrain a water works company

from fouling the stream with mud. The defendant claimed

the right to do so under an act of Parliament. The Vice

Chancellor had dismissed the bill because the damage

claimed was trivial, no greater than would be sufficient

to pay for a filter. On appeal, the Court held, as claimed

by counsel, that l)ecause the damages in successive suits at

law would be trivial an injunction should issue. It does

not appear that the fouling was unavoidable. The decision

can be reconciled with other cases only by the reason given

in Hu'indon Water Works vs. Wiltes decided three years

later in the House of Lords (L. R. 7 E. and I. Appeals

^97), where the Lord Chancellor said (page 705) that the

case is only proper for an injunction when the <lefendant's

diversion of water comphiined of "is insisted upon as a
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tliino; which they have a right to do" because ''they would

at the end of twenty years by the exercise of this claim of

diversion entirely defeat" plaintiff's riparian right. Other-

wise, if the Court should find upon plaintiff's case "that no

sensible damage had occurred to them it might not have

found it necessary to interfere with them by injunction."

In Cook rs. Forbes, L. K. 5, Equity Cases 174, whi<*h is

cited by counsel on another point, the appeal was dismissed

because the injury complained of was trivial and the Court

makes the same distinction, saying that "It is not a case

where the right is set up to inflict the injury. * * * As

I have said, I do not find that the defendants liave ever

asserted a right to pour out anything deleterious upon

their neighbors."

In our case we assert no such right, and if our acts con-

.stitute a nuisance, no prescription can justify them, nor

would any period of adverse claim of right bar the United

States in any event.

The Clowes case, therefore, does not apply even under

English rules of practice, and the construction put on it

by counsel is diametrically opposed to Purler vs. Woolen

Co., and other decisions of the Supreme Court which we

have cited.

Counsel also quotes from the American and English

Encyclopedia of Law, 1st Ed., title "Injunctions," a defini-

tion of irreparable injury. If he consults the Second Edi-

tion, Vol. 16, page 360, under the same title, he will find

that passage withdrawn, and the following clause substi-

tuted, Avith a wealth of citations:
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"SUBSTANTIAL INJURY NECESSARY : To entitle

a person to injnuctive relief he must establish as against

the defendant an actual and substantial injury, and not

merely a technical and inconsequential wrong entitling

him to nominal damages only. This is true irhether such

injury he ''<ingle or continuous or whctlicr it he the subject

of one act onli) or of sucressire acts.'"

We submit that these authorities do not sustain the

Government's contention that equity should interfere be-

cause no damage can be proved at law.

IV.

The liijuri/ Is Ctnuplrtcd.

In our opening brief we showed from the evidence that

all the injury complained of had been inflicted several

years ago when appellant had roasted its ores in heaps

in the open air, and that now, since we have substituted

closed furnaces, the escape of sulphurous acid from the

smelter basin is <mly occasional and accidental, with no

appreciable injurious results, because new and flourishing

vegetation is springing up all over the land in suit and

even in the town of Keswick, within 1500 feet of the

smelter.

For these reasons, we said that the injury complaineil of

had been completed and no further injury is threatened.

The United States Attorney does not answer our cita-

tions from the evidence, but twists our words into a con-

fession that appellant "has done all the injury it is possi-

ble for it to do and its power for evil has been ended by

lack of opportunity'."



20

He further says tliat the transcript shoAvs that the dam-

age is of a constantly recurring nature and is increasing as

defendant's business increases, but does not refer to any

evidence to substantiate these assertions. We deny the

accuracy of both these statements. The damage is oniy

occasional and accidental and has decreased to such a

point as to be no longer noticeable and the evidence quoted

by us in our opening brief leaves no doubt of the fact.

(Price's testimony, p. 309; Reynolds, p. 378; Wright, pp.

390, 391, 404.)

(^oncluxinu.

This repl}^ has noted and commented on every case cited

in the Government's brief. If they had all been in point,

and adverse to our contention, they should not prevail

against the overwhelming list of decisions which we cited

in our opening brief, from nearly every American court.

AVe have tried to show that each of them can be recon-

ciled with our authorities, and the challenge remains un-

answered with which we closed our argument, that no

precedent for the decree appealed from can be found.

More than that, no reported case can be found where so

unconscionable a demand for equitable interference was

ever attempted. The utmost malice of private litigants

has never gone so far in their efforts to injure enemies,

as tlie United States of America has here succeeded in

doing for the destruction of its citizens and friends.


